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CHANDLER, J., FOR THE COURT:
1. Thisaction involves a contract under which Jon C. McCoy d/b/a McCoy Homes (McCoy) was
to congtruct ahomefor Phil and Penny Gibson (the Gibsons). Following abenchtria on August 10, 2001,
the chancery court found that McCoy breached the contract and awarded the Gibsons $18,046.79 in
damages. McCoy apped sasserting asingleissue: whether the Gibsons proved by a preponderance of the
evidence that they incurred $18,046.79 in damages from McCoy's breach of contract. Finding no error,

we afirm.



STATEMENT OF THE CASE
92. M cCoy and the Gibsons entered into acontract under which M cCoy would supervise construction
of the home, and receive a flat fee of $18,500 upon completion of congtruction. Disagreement arose
between the parties over McCoy's job performance. McCoy discontinued his duties, and the Gibsons
withhdd payment. On March 22, 2000, McCoy filed a statutory notice of congtruction lien for $18,500
with the chancery clerk of Rankin County. Subsequently, the Gibsons filed a complaint for breach of
contract in the Rankin County Chancery Court. McCoy filed a counterclam asserting that he had
subgtantiadly complied with the contract, and that the Gibsons were ligble for damages for, inter dia,
repudiating the contract. McCoy then extinguished the congtruction lien prior to the trid. The chancery
court found for the Gibsons and dismissed McCoy's counterclaim with prejudice.
DISCUSSION
113. The standard of review employed gpplicable to achancery court's decision isabuse of discretion.
McNEeil v. Hester, 753 So.2d 1057 (1121) (Miss. 2000). A chancery court's findings of fact will not be
disturbed upon review unless the chancery court was manifestly wrong, clearly erroneous or gpplied an
incorrect legal standard. Miller v. Pannell, 815 So.2d 1117 (19) (Miss. 2002).
14. Inthis case, thereisno question that an enforceable contract existed. However, McCoy contends
that the chancery court erred in finding both that he had breached the contract by performing substandard
work, and that the Gibsons had suffered $18,046.79 in damages.
I. BREACH
5. Materid breach is "a falure to perform a substantid part of the contract or one or more of its
essential terms or conditions, or if there is such abreach as substantialy defeatsits purpose” Gulf South

Capital Corp. v. Brown, 183 So.2d 802, 805 (Miss.1966). The plaintiff bears a burden of proof by a



preponderance of the evidence in an issue of materid breach. Harrison v. McMillan, 828 So.2d 756
(1134) (Miss. 2003).
T6. Bill Brandon, a building officid from Rankin County, was certified as an expert in home
congruction. Brandoninspected the homeand testified to " substandard” construction. On appedl, McCoy
contends that Brandon's inspection was a "' premature ingpection,” and that had McCoy been dlowed to
complete performance under the contract, the construction would not have been substandard. Therecord
shows that Brandon addressed that matter at trid in the following manner:

[A]ll theitems[defectslisted in areport] aresgnificant. The context to me -- what scared

-- there was a lot of things worrying me; the framing was worrying me; the structura

integrity wasworrying me. Theattic had to betotaly reframed or rebraced. The cornice,

the outside cornice work had to be reworked -- al of that worried me, and al of it

concerned me. . . . An eectrica box at the entrance, understanding that I'm getting there

ealy, | was just trying to add context -- I'm sorry. All of this worried me, and |

understand whereyou'regoing aswell. It'searly -- it wasan early ingpection. Now where

do we draw theline? | would draw theline on dl the structurd items that are mentioned

onthisligt -- the foundation work, the framing work, the bracing work. The cornicework

isnot astructura item, but | could seethat it was going to take abit of timeto go back and

work -- it was just Smply waving, okay?
Additiondly, the evidence included approximately twenty-five photographs of structura work asserted to
be defective.
q7. Thereis no argument advanced by the gppdlant that the chancery court gpplied the incorrect law
or legd sandard. The finding that McCoy breached his duty to perform the condruction in a
"workmanlike' manner iswell supported by the evidence. Therefore, there are no groundsto disturb the
chancery court's decison. Thisissue iswithout merit.

II. DAMAGES

118. Anaward of damagesmay not be based upon speculation, but must be proven by apreponderance

of evidence. Courtney v. Glenn, 782 So.2d 162 ( 116) (Miss. Ct. App. 2001). In this case, McCoy



contendsthat the award was based upon " conjecture.” However, therecord showsthat the chancery court
heard the testimony of Phil Gibson. Mr. Gibsontestified to the photographstending to show substandard
congruction. Mr. Gibson additionally testified to a "registry” or summary of expenses he had pad for
various maerids and services. This summary was thirteen pages in length and each page listed by date,
amount and vender gpproximeately fifteen payments. The chancery court's findings of fact show that the
chancdllor did not award damages for costs incurred by the Gibson's after June 12, 2001, which was the
date Brandon testified he found the home to pass ingpection. The record shows that the chancellor only
awarded damages for what he found to be substandard work that was in breach of the contract. There
iISno suggestion that the chancery court failed to apply the correct law. The record contains substantia
evidence showing the caculation of damages was not speculative, but based upon testamentary and
documentary evidence. Thereareno groundsto disturb the chancery court'sdecison. Thisissueiswithout
merit.

19. THEJUDGMENT OF THE RANKIN COUNTY CHANCERY COURT ISAFFIRMED.
STATUTORY DAMAGES AND INTEREST ARE AWARDED. COSTS OF THIS APPEAL

ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, AND MYERS, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.



